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U n g e n d e r  L e g a l  A d v i s o r y  i s  a  d i v e r s i t y  a n d  i n c l u s i o n  l a w s  a d v i s o r y
f i r m  –  w o r k i n g  o n  b r i d g i n g  t h e  g e n d e r  a n d  i n c l u s i o n  d i v i d e  a t
w o r k p l a c e s .  W e  b e l i e v e  t h a t  w o r k p l a c e s  h a v e  a  l o n g  w a y  t o  g o  b e f o r e
t h e y  b e c o m e  “ i n c l u s i v e ”  f o r  a l l  t h e  e x i s t i n g  a n d  p r o s p e c t i v e  g e n d e r s
i n t e r a c t i n g  a s  t h e i r  i n t e r n a l  a n d  e x t e r n a l  s t a k e h o l d e r s .  H o w e v e r ,  t h i s
i s  a  j o u r n e y  t h a t  h a s  b e g u n  f o r  a  l o t  o f  c o m p a n i e s  a n d  s o m e  a r e  j u s t
b e g i n n i n g  t o  w a l k  t h e  p a t h .  W e  p a r t n e r  w i t h  t h e  c o m p a n i e s  a n d  i t s
l e a d e r s  t o  h e l p  t h e m  r e a c h  i n c l u s i o n .

O u r  d e d i c a t e d  e f f o r t s  t o w a r d s  t h i s  h a v e  r e s u l t e d  i n  n i c h e  a d v i s o r y  o n
c o m p l i a n c e  a n d  i m p l e m e n t a t i o n  o f  t h e  M a t e r n i t y  B e n e f i t s  A c t ,  1 9 6 1 ,
S e x u a l H a r a s s m e n t  o f  W o m e n  a t  W o r k p l a c e  ( P r e v e n t i o n ,  P r o h i b i t i o n
a n d  R e d r e s s a l )  A c t ,  2 0 1 3  a n d  o t h e r  d i v e r s i t y  b a s e d  l a w s  s u c h  a s  t h e
R i g h t s  o f  P e r s o n s  w i t h  D i s a b i l i t i e s  A c t ,  2 0 1 6  a n d  t h e  T r a n s g e n d e r
P e r s o n s  ( P r o t e c t i o n  o f  R i g h t s )  A c t ,  2 0 1 9 .
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W e  b e l i e v e  t h a t  s o l u t i o n s ,  l i k e  t h e i r  p r o b l e m s ,  e x i s t  i n  t h e  f o r m  o f  a n
e c o s y s t e m .  A n d  w e  n e e d  t o  a d d r e s s  i t  t o g e t h e r  a s  m u c h  a s  p o s s i b l e .
W h i l e  m a j o r i t y  o f  o u r  w o r k  i n  t h e  s i x  y e a r s  h a s  b e e n  i n  p r i v a t e  s e c t o r
a n d  w o r k p l a c e s ,  w e  h a v e  a c c u m u l a t e d  a d v i s o r y  e x p e r t i s e  o n  d i f f e r e n t
o n - g r o u n d ,  m a s s  l e v e l  i m p l e m e n t a t i o n  w i t h  S t a t e  a n d  D i s t r i c t  l e v e l  o f
g o v e r n m e n t .  O u r  c o l l e c t i v e  i n t e l l i g e n c e  i s  a n  o u t p u t  o f  w o r k i n g  w i t h
o v e r  3 0 0  c o m p a n i e s  d i r e c t l y ,  e d u c a t i n g  o v e r  1 0 , 0 0 0  c o m p a n i e s
l e a d e r s ,  2 5 0 +  c a s e  i n v e s t i g a t i o n s ,  a n d  s e n s i t i z i n g  o v e r  a  l a k h
i n d i v i d u a l s  o n  d i v e r s i t y  a n d  i n c l u s i v e  l a w s .
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A s  a  p a r t  o f  o u r  l e a r n i n g  a n d  d e v e l o p m e n t  e f f o r t s ,  w e  a r e  h a p p y  t o
s h a r e  o u r  k n o w l e d g e  i n  t h e  p u b l i c  d o m a i n  f o r  t h e  b e n e f i t  o f  a l l
s t a k e h o l d e r s .  F o r  t h i s ,  w e  h a v e  a  d e d i c a t e d  s e c t i o n  o n  o u r  w e b s i t e  o n
b l o g s ,  l e g a l  u p d a t e s  a n d  h a n d b o o k s  o n  d i v e r s i t y  a n d  i n c l u s i o n  l a w s .
A d d i t i o n a l l y ,  w e  w i l l  a l s o  b r i n g  v a r i o u s  i n d u s t r y  i n s i g h t s ,  t h r o u g h
t h e  g e n d e r  l e n s ,  f o r  y o u ,  a s  a  s t a k e h o l d e r ,  d e c i s i o n  m a k e r ,  a n d  a n
a d v o c a t e  o f  i n c l u s i o n  a n d  e q u i t y  t o  b u i l d  i n c l u s i v e  w o r k p l a c e s  o f
f u t u r e .

I n  a d d i t i o n  t o  t h e  a b o v e ,  w e  b e l i e v e  i n  e x t r a c t i n g  d a t a - b a s e d  i n s i g h t s
o n  t h e  o n - g r o u n d  a c t i v i t i e s / r e a l i t i e s  o f  w o r k p l a c e s  t o  i n  t u r n ,  s h a p e
t h e  f u t u r e  a c t i v i t i e s  w i t h i n  a  w o r k p l a c e ,  i n  t h e  i n d u s t r y  a s
b e n c h m a r k s ,  o r  i n  t h e  l e g a l  e c o s y s t e m .

D i s c l a i m e r

T h i s  H a n d b o o k  i s  a  c o p y r i g h t  o f  U n g e n d e r  L e g a l  a d v i s o r y .  T h e
H a n d b o o k  h a s  b e e n  d e s i g n e d  t o  p r o v i d e  b a s i c  i n f o r m a t i o n  a b o u t
P r e v e n t i o n  o f   S e x u a l  H a r a s s m e n t  A c t ,  2 0 1 3  r e a d  a l o n g  r u l e s  a n d
s c h e m e s  f r a m e d  t h e r e u n d e r  a n d  i s  i n  n o  m a n n e r  c o n s t r u e d  t o  b e
p r o f e s s i o n a l  a d v i c e .  T h e  a u t h o r s  a n d  t h e  f i r m  e x p r e s s l y  d i s c l a i m  a l l
a n d  a n y  l i a b i l i t y  t o  a n y  p e r s o n  w h o  h a s  r e a d  t h i s  H a n d b o o k ,  o r
o t h e r w i s e ,  i n  r e s p e c t  o f  a n y t h i n g ,  a n d  o f  c o n s e q u e n c e s  o f  a n y t h i n g
d o n e ,  o r  o m i t t e d  t o  b e  d o n e  b y  a n y  s u c h  p e r s o n  i n  r e l i a n c e  u p o n  t h e
c o n t e n t s  o f  t h i s  H a n d b o o k .
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C O N T A C T  U S

For the past six years, Ungender and
the team behind it, has built its
expertise in the laws that impact
workplaces and the genders
engaging with them.

Our insights are produced in the
form of simplified handbooks like
the one you are accessing right now
where we simplify the complicated
laws and their mandates for the
stakeholders.

Our additional insights come out in
the form of industry reports where
we combine laws, data, and gender
together to provide the nuanced
reality of specific sectors.

To have access to the reports, write
to us on contact@ungender.in

To seek our advisory on
workplace gender laws matters,
write to us on contact@ungender.in
Bangalore | Delhi | NCR

S A F E  W O R K P L A C E  I S  A
F U N D A M E N T A L  R I G H T  O F
E V E R Y  W O M A N .  

B E  T H A T  W O R K P L A C E .  



Duty of the Employer or other responsible
persons in workplaces and other institutions
Definition
Preventive Steps
Disciplinary Action
Complaint Mechanism
Complaints Committee
Workers’ Initiative
Awareness

Dr. Punita K. Sodhi v. Union of India & Ors.
[2] 
Saurabh Kumar Mallick v. Comptroller &
Auditor General of India [3] 
 Ms. GAYATRI BALASWAMY v. ISG Novasoft
Technologies Ltd. [4] 8

1) Vishakha v. State of Rajasthan 

2) Other cases dealing with sexual harassment-

IMPORTANT provisions under the Act 9
other laws governing the area 
3) The Industrial Employment (Standing Orders)
Act, 1946 
4) Educational Institutes 
5) Central Civil Services (Conduct) Rules, 1964 
6) Central Civil Services (Classification, Control
and Appeal) Rules, 1965 
7) Hospitals 
8) Day-Care, Pre-Schools, and Schools 
9) Sexual Harassment under the IPC
 10) Sexual Harassment and the Violation of a
Woman’s privacy under the Information
Technology Act, 2000 
11) Measures to ensure compliance 
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W o m e n  h a v e  b e e n  a n  i n t e g r a l  p a r t  o f  t h e  w o r k f o r c e  i n  a l l  s e c t o r s  o f
e m p l o y m e n t ,  b e  i t  f a c t o r i e s ,  B P O s  o r  l a w  f i r m s .  W h i l e  t h e y  w a l k
s h o u l d e r  t o  s h o u l d e r  w i t h  m a l e  e m p l o y e e s ,  d i s c r i m i n a t i o n  a g a i n s t
w o m e n  a n d  o t h e r  g e n d e r  m i n o r i t i e s  i s  r a m p a n t  w h i c h  h a s  m a d e
c a r e e r  p r o g r e s s i o n  d i f f i c u l t .  D i s c r i m i n a t i o n  c o u l d  b e  i n  t h e  f o r m  o f
p a y  g a p  o r  o t h e r  s y s t e m i c  a n d  s t r u c t u r a l  b a r r i e r s  t h a t  h i n d e r s  t h e i r
i n c l u s i o n .  T h i s  h a s  l e d  t o  w o m e n  a n d  o t h e r  m i n o r i t y  g e n d e r s  b e i n g
u n d e r r e p r e s e n t e d  a t  e v e r y  l e v e l .  T h e r e  a r e  s e v e r a l  h i n d r a n c e s  t o
w o m e n  b e i n g  p r o d u c t i v e l y  e m p l o y e d .  O n e  o f  t h e  m a j o r  r o a d b l o c k s
a n d  t h e  m o s t  i n s i d i o u s  f o r m  o f  d i s c r i m i n a t i o n  i s  s e x u a l  h a r a s s m e n t
a t  w o r k p l a c e .  

T h e  l a w  r e g a r d i n g  s e x u a l  h a r a s s m e n t  h a s  g r o w n  l e a p s  a n d  b o u n d s  i n
t h e  p a s t  d e c a d e .  T h e  j u d i c i a r y  a n d  l e g i s l a t u r e  a l i k e  h a v e  b e e n
e x c e p t i o n a l l y  p r o a c t i v e  i n  e n a b l i n g  t h i s  f i e l d  i n  e v o l v i n g .  T h e
l a n d m a r k  j u d g m e n t  o f  H o n ’ b l e  S u p r e m e  C o u r t  o f  I n d i a  i n  V i s h a k a  v .
S t a t e  o f  R a j a s t h a n  [ 1 ] p a v e d  t h e  w a y  t o  t h e  l a w  t o d a y  i . e .  t h e  S e x u a l
H a r a s s m e n t  o f  W o m e n  a t  W o r k p l a c e  ( P r e v e n t i o n ,  P r o h i b i t i o n  a n d
R e d r e s s a l )  A c t  o f  2 0 1 3  ( “ A c t ” ) .

I N T R O D U C T I O N
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[1] AIR 1997 SC 3011.
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T h i s  H a n d b o o k  h a s  b e e n  p u t  t o g e t h e r
w i t h  t h e  e n d e a v o u r  t o  p r o v i d e  H R

M a n a g e r s  a n d  L e g a l  P r o f e s s i o n a l s  w i t h
a n  u n d e r s t a n d i n g  o f  s t e p s  t o  i m p l e m e n t

a n d  c o m p l y  w i t h  t h e  A c t  t o  p r e v e n t
i n s t a n c e s  o f  s e x u a l  h a r a s s m e n t  a t

w o r k p l a c e .
 

I n  a d d i t i o n ,  i t  i s  d e s i g n e d  t o  o f f e r
I n t e r n a l  C o m m i t t e e / s  e s t a b l i s h e d  u n d e r

t h e  A c t ,  w i t h  s i m p l e ,  u s e r  f r i e n d l y
i n f o r m a t i o n  o n  s e x u a l  h a r a s s m e n t ;  w h a t

i s  e x p e c t e d  o f  s u c h  I n t e r n a l
C o m m i t t e e / s  t o  r e d r e s s  a  c o m p l a i n t ;

a n d  w h a t  t h e  i n q u i r y  p r o c e s s  a n d
o u t c o m e  s h o u l d  i n c l u d e .



T h e r e  a r e  s e v e r a l  r i g h t s  a n d  p r o t e c t i o n s  e n v i s a g e d  i n  t h e
c o n s t i t u t i o n  o f  I n d i a  w h i c h  h i g h l i g h t  t h e  n e e d  t o  e r a d i c a t e  w o r k p l a c e
d i s c r i m i n a t i o n  a n d  h a r a s s m e n t .  T h e s e  r i g h t s  a n d  p r o t e c t i o n s  a r e
e n v i s a g e d  i n  A r t i c l e s  1 4 ,  1 5 ,  1 6  a n d  2 1  o f  C h a p t e r  I I I  o f  t h e
c o n s t i t u t i o n ,  t h e  c h a p t e r  d e a l i n g  w i t h  f u n d a m e n t a l  r i g h t s .
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T h i s  m e c h a n i s m  w a s  g e n e r a l
a n d  c o n s t i t u t e d  a  c r i m i n a l
c a s e s .  H o w e v e r ,  p u r s u a n t  t o  t h e
V i s h a k h a  j u d g e m e n t ,  a  s e t  o f
g u i d e l i n e s  t o  d e a l  w i t h
i n s t a n c e s  o f  s e x u a l  h a r a s s m e n t
s p e c i f i c a l l y  f o r  w o r k p l a c e s  w a s
s e t  o u t  b y  t h e  A p e x  C o u r t .  T h e
A p e x  C o u r t  i n  t h i s  j u d g e m e n t
h a d  c l a r i f i e d  t h a t  t i l l  t h e  t i m e  a
s p e c i f i c  l e g i s l a t i o n  i s  e n a c t e d
t h e  g u i d e l i n e s  w i l l  b e  b i n d i n g
u p o n  o r g a n i s a t i o n s .

INCEPTION
AND EVOLUTION OF
THE LAW

I t  i s  o n l y  b y  2 0 1 3 ,  a f t e r  n a t i o n w i d e  p r o t e s t s  p e r t a i n i n g  t o  s a f e t y  a n d
s e c u r i t y  o f  w o m e n  i n  I n d i a ,  t h e  S e x u a l  H a r a s s m e n t  o f  W o m e n  a t
W o r k p l a c e  ( P r e v e n t i o n ,  P r o h i b i t i o n  a n d  R e d r e s s a l )  A c t ,  2 0 1 3 w a s
e n a c t e d .  T h e  A c t  a l s o  s e r v e s  a s  a n  a f f i r m a t i o n  o f  t h e  I n d i a ’ s
c o m m i t m e n t  t o  t h e  C o n v e n t i o n  o n  t h e  E l i m i a t i o n  o f  A l l  F o r m s  o f
D i s c r i m i n a t i o n  A g a i n s t  W o m e n  ( C E D A W ) .
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Prior to the Vishaka
judgment, a woman
aggrieved by any act of
sexual assault or
harassment had to
approach law
enforcement authorities
under the Indian Penal
Code (specifically
Sections 354 and 509).



I.  VISHAKHA V. STATE      
OF RAJASTHAN

T h e  f a c t s  o f  t h e  c a s e  c a n  b e  t r a c e d  b a c k  t o  1 9 9 2 .
B h a n w a r i  D e v i ,  a  d a l i t  w o m a n ,  w a s  e m p l o y e d  w i t h
t h e  g o v e r n m e n t  o f  R a j a s t h a n  t o  c u r b  t h e  r a m p a n t
c h i l d  m a r r i a g e s  h a p p e n i n g  i n  t h e  S t a t e .  H o w e v e r ,
s h e  w a s  b r u t a l l y  g a n g - r a p e d  b y  u p p e r  c a s t e  m e n
f r o m  t h e  v i l l a g e  w h e n  s h e  w a s  a t t e m p t i n g  t o  s t o p  a
c h i l d  m a r r i a g e  a n d  c a r r y  o u t  h e r  d u t i e s .  

U p o n  f a i l u r e  o f  l o c a l  a u t h o r i t i e s  t o  g i v e  h e r
j u s t i c e ,  B h a n w a r i  a p p r o a c h e d  t h e  c o u r t s ,  h o w e v e r
t h e  f i v e  a c c u s e d  m e n  w e r e  a c q u i t t e d .  t h e  j u d g m e n t
o f  t h e  t r i a l  c o u r t  r e v e a l e d  s y s t e m i c  p r e j u d i c e s
h e l d  b y  j u d i c i a l  m e m b e r s .  D u e  t o  t h i s ,  V i s h a k h a ,
a n  N G O  w o r k i n g  o n  w o m e n ’ s  r i g h t s ,  w i t h  f o u r
o t h e r  w o m e n ’ s  o r g a n i s a t i o n s  f i l e d  a  w r i t t e n
p e t i t i o n  i n  t h e  S u p r e m e  C o u r t  o n  t h e  i s s u e  o f
s e x u a l  h a r a s s m e n t  a t  t h e  w o r k p l a c e .  T h e  i n j u s t i c e
f a c e d  b y  B h a n w a r i  e x p o s e d  t h e  g r a v i t y  o f  s e x u a l
h a r a s s m e n t  i n  t h e  w o r k p l a c e  a n d  t h e  l a c k  o f
p r o t e c t i o n s  w o m e n  h a v e  a g a i n s t  i t .
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“The meaning and content
of the fundamental rights

guaranteed in the
Constitution of India are of

sufficient amplitudes to
encompass all facets of

gender equality.”



A r t i c l e  1 4 :  E q u a l i t y  b e f o r e  t h e  l a w

A r t i c l e  1 5 :  P r o h i b i t i o n  o f

d i s c r i m i n a t i o n  o n  g r o u n d s  o f

r e l i g i o n ,  r a c e ,  c a s t e ,  s e x  o r  p l a c e  o f

b i r t h

A r t i c l e  1 9 ( 1 ) ( g ) :  R i g h t  t o  p r a c t i c e

o n e ’ s  p r o f e s s i o n ,  o r  t o  c a r r y  o n  a n y

o c c u p a t i o n ,  t r a d e  o r  b u s i n e s s

A r t i c l e  2 1 :  R i g h t  t o  l i f e  a n d

p e r s o n a l  l i b e r t y

T h r o u g h  i t s  j u d g m e n t  t h e  A p e x  C o u r t
r e c o g n i s e d  t h a t  t h e  ‘ s e x u a l
h a r a s s m e n t ’  i s  a  v i o l a t i o n  o f
f u n d a m e n t a l  r i g h t s  u n d e r  A r t i c l e s
1 4 , 1 5 ,  1 9  a n d  2 1 .  T h e s e  a r t i c l e s  a r e  a s
f o l l o w s :

T h e  c o u r t  v i e w e d  t h e  i s s u e  f r o m  t h e
l e n s  o f  ‘ g e n d e r  e q u a l i t y ’ .  I t  s t a t e d  t h a t
g e n d e r  e q u a l i t y  i n c l u d e s  p r o t e c t i o n
f r o m  s e x u a l  h a r a s s m e n t  a n d  r i g h t  t o
w o r k  w i t h  d i g n i t y ,  w h i c h  i s  a
u n i v e r s a l l y  r e c o g n i s e d  b a s i c  h u m a n
r i g h t .  
 
T a k i n g  i n t o  a c c o u n t  t h e  g l a r i n g  g a p  i n
l e g i s l a t i v e  f i e l d ,  t h e  A p e x  C o u r t  s t a t e d
t h a t  t h e  s a m e  n e e d s  t o  b e  r e m e d i e d .
T h e  c o u r t  t o o k  n o t e  o f  i n t e r n a t i o n a l
f r a m e w o r k  r e g a r d i n g  t h i s  i s s u e  a s  w e l l .
I n  p a r t i c u l a r  t h e  c o u r t  r e f e r r e d  t o
I n d i a ’ s  r a t i f i c a t i o n  o f  t h e  C E D A W
w h i c h  e x p l i c i t l y  p r o h i b i t s
d i s c r i m i n a t i o n  i n  w o r k p l a c e .

"Gender equality
includes protection
from sexual
harassment and
right to work with
dignity, which is a
universally
recognised basic
human right."

© Diverse and Inclusive Workplaces LLP 2020     

   PAGE 09I



G e n e r a l  R e c o m m e n d a t i o n  N o .  1 9 :  O n

t h e  e l i m i n a t i o n  o f  v i o l e n c e  a g a i n s t

w o m e n

T h e  f o l l o w i n g  a r t i c l e s  u n d e r  C E D A W
a r e  o f  u t m o s t  i m p o r t a n c e :

A r t i c l e  1 1 ( 1 ) ( a ,  f ) :  T h e  r i g h t  t o  w o r k
a n d  t h e  r i g h t  t o  p r o t e c t i o n  o f  h e a l t h
a n d  t o  s a f e t y  i n  w o r k i n g  c o n d i t i o n s ,
i n c l u d i n g  t h e  s a f e g u a r d i n g  o f  t h e
f u n c t i o n  o f  r e p r o d u c t i o n

A r t i c l e  2 4 :  S t a t e s  p a r t i e s  u n d e r t a k e  t o
a d o p t  a l l  n e c e s s a r y  m e a s u r e s  a t  t h e
n a t i o n a l  l e v e l  a i m e d  a t  a c h i e v i n g  t h e
f u l l  r e a l i z a t i o n  o f  t h e  r i g h t s  r e c o g n i z e d
i n  t h e  p r e s e n t  C o n v e n t i o n
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P h y s i c a l  c o n t a c t  a n d  a d v a n c e s ;
A  d e m a n d  o r  r e q u e s t  f o r  s e x u a l  f a v o u r s ;
S e x u a l l y  c o l o u r e d  r e m a r k s ;
S h o w i n g  p o r n o g r a p h y ;
A n y  o t h e r  u n w e l c o m e  p h y s i c a l  v e r b a l  o r  n o n - v e r b a l  c o n d u c t  o f
s e x u a l  n a t u r e .

A f t e r  t a k i n g  n o t e  o f  t h e  f o l l o w i n g ,  t h e  c o u r t  l a i d  d o w n  c e r t a i n
g u i d e l i n e s  t o  b e
b i n d i n g  u p o n  e s t a b l i s h m e n t s  t i l l  a  l e g i s l a t i o n  i s  e n a c t e d .  S o m e  o f
t h e
i m p o r t a n t  p o i n t e r s  u n d e r  t h e  ‘ V i s h a k h a  G u i d e l i n e s ’  a r e  a s  f o l l o w s :

a )  D u t y  o f  t h e  E m p l o y e r  o r  o t h e r  r e s p o n s i b l e  p e r s o n s  i n  w o r k p l a c e s
a n d  o t h e r  i n s t i t u t i o n s :
I t  i s  t h e  d u t y  o f  t h e  e m p l o y e r  o r  o t h e r  r e s p o n s i b l e  p e r s o n s  i n
w o r k p l a c e s  t o  p r e v e n t  o r  d e t e r  t h e  c o m m i s s i o n  o f  a c t s  o f  s e x u a l
h a r a s s m e n t  a n d  t o  p r o v i d e  t h e  p r o c e d u r e s  f o r  t h e  r e s o l u t i o n ,
s e t t l e m e n t  o r  p r o s e c u t i o n  o f  a c t s  o f  s e x u a l  h a r a s s m e n t  b y  t a k i n g  a l l
s t e p s  r e q u i r e d .

b )  D e f i n i t i o n :
F o r  t h i s  p u r p o s e ,  ‘ s e x u a l  h a r a s s m e n t ’  i n c l u d e s  s u c h  u n w e l c o m e
s e x u a l l y  d e t e r m i n e d  b e h a v i o u r  ( w h e t h e r  d i r e c t l y  o r  b y  i m p l i c a t i o n )
a s :
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c )  P r e v e n t i v e  S t e p s :
A l l  e m p l o y e r s  o r  p e r s o n s  i n  c h a r g e  o f  w o r k p l a c e  w h e t h e r  i n  t h e
p u b l i c  o r  p r i v a t e  s e c t o r  s h o u l d  t a k e  a p p r o p r i a t e  s t e p s  t o  p r e v e n t
s e x u a l  h a r a s s m e n t .  T h e  f o l l o w i n g  s t e p s  c a n  b e  t a k e n :
E x p r e s s  p r o h i b i t i o n  o f  s e x u a l  h a r a s s m e n t  a s  d e f i n e d  a b o v e  a t  t h e
w o r k p l a c e  s h o u l d  b e  n o t i f i e d ,  p u b l i s h e d  a n d  c i r c u l a t e d  i n
a p p r o p r i a t e  w a y s .
A p p r o p r i a t e  w o r k  c o n d i t i o n s  s h o u l d  b e  p r o v i d e d  i n  r e s p e c t  o f  w o r k ,
l e i s u r e ,  h e a l t h  a n d  h y g i e n e  t o  f u r t h e r  e n s u r e  t h a t  t h e r e  i s  n o  h o s t i l e
e n v i r o n m e n t  t o w a r d s  w o m e n  a t  w o r k p l a c e s .
F u r t h e r ,  n o  e m p l o y e e  w o m a n  s h o u l d  h a v e  r e a s o n a b l e  g r o u n d s  t o
b e l i e v e  t h a t  s h e  i s  d i s a d v a n t a g e d  i n  c o n n e c t i o n  w i t h  h e r
e m p l o y m e n t .

d )  D i s c i p l i n a r y  A c t i o n :
W h e r e  t h e  c o n d u c t  a m o u n t s  t o  m i s c o n d u c t  i n  e m p l o y m e n t  a s  d e f i n e d
b y  t h e  r e l e v a n t  s e r v i c e  r u l e s ,  a p p r o p r i a t e  d i s c i p l i n a r y  a c t i o n  s h o u l d
b e  i n i t i a t e d  b y  t h e  e m p l o y e r  i n  a c c o r d a n c e  w i t h  t h o s e  r u l e s .

e )  C o m p l a i n t  M e c h a n i s m :
W h e t h e r  o r  n o t  s u c h  c o n d u c t  c o n s t i t u t e s  a n  o f f e n c e  u n d e r  l a w  o r  a
b r e a c h  o f  t h e  s e r v i c e  r u l e s ,  a n  a p p r o p r i a t e  c o m p l a i n t  m e c h a n i s m
s h o u l d  b e  c r e a t e d  i n  t h e  e m p l o y e r ' s  o r g a n i z a t i o n  f o r  r e d r e s s  o f  t h e
c o m p l a i n t  m a d e  b y  t h e  v i c t i m .  T h e  c o m p l a i n t  m e c h a n i s m  s h o u l d
e n s u r e  t i m e  b o u n d  t r e a t m e n t  o f  c o m p l a i n t s .
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f )  C o m p l a i n t s  C o m m i t t e e :
T h e  c o m p l a i n t  m e c h a n i s m  s h o u l d  b e  a d e q u a t e  t o  p r o v i d e ,  w h e r e
n e c e s s a r y ,  a  C o m p l a i n t s  C o m m i t t e e ,  a  s p e c i a l  c o u n s e l l o r  o r  o t h e r
s u p p o r t  s e r v i c e ,  i n c l u d i n g  t h e  m a i n t e n a n c e  o f  c o n f i d e n t i a l i t y .  

T h e  C o m p l a i n t s  C o m m i t t e e  s h o u l d  b e  h e a d e d  b y  a  w o m a n  a n d  n o t  l e s s
t h a n  h a l f  o f  i t s  m e m b e r  s h o u l d  b e  w o m e n .  F u r t h e r ,  t o  p r e v e n t  t h e
p o s s i b i l i t y  o f  a n y  u n d e r  p r e s s u r e  o r  i n f l u e n c e  f r o m  s e n i o r  l e v e l s ,
s u c h  C o m p l a i n t s  C o m m i t t e e  s h o u l d  i n v o l v e  a  t h i r d  p a r t y ,  e i t h e r  N G O
o r  o t h e r  b o d y  w h o  i s  f a m i l i a r  w i t h  t h e  i s s u e  o f  s e x u a l  h a r a s s m e n t .

g )  W o r k e r s ’  I n i t i a t i v e :  
E m p l o y e e s  s h o u l d  b e  a l l o w e d  t o  r a i s e  i s s u e s  o f  s e x u a l  h a r a s s m e n t  a t
w o r k e r s  m e e t i n g  a n d  i n  o t h e r  a p p r o p r i a t e  f o r u m  a n d  i t  s h o u l d  b e
a f f i r m a t i v e l y  d i s c u s s e d  i n  E m p l o y e r - E m p l o y e e  M e e t i n g s .

h )  A w a r e n e s s :  
A w a r e n e s s  o f  t h e  r i g h t s  o f  f e m a l e  e m p l o y e e s  i n  t h i s  r e g a r d  s h o u l d  b e
c r e a t e d  i n  p a r t i c u l a r  b y  p r o m i n e n t l y  n o t i f y i n g  t h e  g u i d e l i n e s  ( a n d
a p p r o p r i a t e  l e g i s l a t i o n  w h e n  e n a c t e d  o n  t h e  s u b j e c t )  i n  s u i t a b l e
m a n n e r .
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2 )  O t h e r  c a s e s  d e a l i n g  w i t h  s e x u a l  h a r a s s m e n t -
T h e  l a w  a g a i n s t  s e x u a l  h a r a s s m e n t  h a s  b e n e f i t e d
f r o m  o t h e r  c a s e s  a s
w e l l .  A  c o m p r e h e n s i v e  l i s t  o f  t h e s e  c a s e s  h a s  b e e n
p r o v i d e d  b e l o w :

a )   D r .  P u n i t a  K .  S o d h i  v .  U n i o n  o f  I n d i a  &  O r s . [ 2 ]
T h e  D e l h i  H i g h  C o u r t  a c k n o w l e d g e d  h o w  s e x u a l
h a r a s s m e n t  i s  a  ‘ h i g h l y  s u b j e c t i v e  e x p e r i e n c e ’ .  I t
l a i d  d o w n  t h e  t e s t  o f  a  r e a s o n a b l e  w o m a n .  T h e  c o u r t
h e l d  t h a t  a  c o m p l e t e  u n d e r s t a n d i n g  o f  t h e  w o m a n ’ s
v i e w  r e q u i r e s  a n  a n a l y s i s  o f  t h e  p e r s p e c t i v e s  h e l d  b y
b o t h  m e n  a n d  w o m e n .  T h e  c o u r t  s t a t e d  t h a t  c o n d u c t
t h a t  m a n y  m e n  c o n s i d e r  u n o b j e c t i o n a b l e  m a y  o f f e n d
m a n y  w o m e n .  T h e  c h a r a c t e r i s t i c a l l y  m a l e  v i e w
d e p i c t s  s e x u a l  h a r a s s m e n t  a s  c o m p a r a t i v e l y  h a r m l e s s
a m u s e m e n t .  T h e  c o u r t  s t a t e d  t h a t  a s  m e n  a r e  r a r e l y
v i c t i m s  o f  s e x u a l  a s s a u l t ,  m a y  v i e w  s e x u a l c o n d u c t  i n
a  v a c u u m  w i t h o u t  a  f u l l  a p p r e c i a t i o n  o f  t h e  s o c i a l
s e t t i n g  o r  t h e  u n d e r l y i n g  t h r e a t  o f  v i o l e n c e  t h a t  a
w o m a n  m a y  p e r c e i v e .

b )  S a u r a b h  K u m a r  M a l l i c k  v .  C o m p t r o l l e r  &  A u d i t o r
G e n e r a l  o f  I n d i a [ 3 ]
 A  m a n  f a c i n g  d e p a r t m e n t a l  i n q u i r y  f o r  a l l e g e d l y
s e x u a l l y  h a r a s s i n g  h i s  s e n i o r  w o m a n  o f f i c e r
c o n t e n d e d  t h a t  h e  c o u l d  n o t  b e  a c c u s e d  o f  s e x u a l
h a r a s s m e n t  a t  w o r k p l a c e  a s  t h e  a l l e g e d  m i s c o n d u c t
d i d  n o t  t a k e  p l a c e  a t  t h e  ‘ w o r k p l a c e ’  b u t  a t  t h e
o f f i c i a l  m e s s /  q u a r t e r s  o f  t h e  e m p l o y e e s . I t  w a s  a l s o
a r g u e d  t h a t  t h e  c o m p l a i n a n t  w a s  e v e n  s e n i o r  t o  t h e
r e s p o n d e n t  a n d  t h e r e f o r e  n o  ‘ f a v o u r ’  c o u l d  b e
e x t r a c t e d  b y  t h e  r e s p o n d e n t  f r o m  t h e  c o m p l a i n a n t
a n d  t h u s  t h e  a l l e g e d  a c t  w o u l d  n o t  c o n s t i t u t e
‘ s e x u a l h a r a s s m e n t ’ . T h e  D e l h i  H i g h  C o u r t  w h i l e
c o n s i d e r i n g  t h i s  m a t t e r  h e l d  t h i s  a s  ‘ c l e a r l y
m i s c o n c e i v e d ’ .
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P r o x i m i t y  f r o m  t h e  p l a c e  o f  w o r k ;
C o n t r o l  o f  t h e  m a n a g e m e n t  o v e r  s u c h  a
p l a c e / r e s i d e n c e  w h e r e  t h e  w o r k i n g  w o m a n
i s  r e s i d i n g ;  a n d  
S u c h  a  r e s i d e n c e  h a s  t o  b e  a n  e x t e n s i o n
o r  c o n t i g u o u s  p a r t  o f  t h e  w o r k i n g  p l a c e .

H e n c e ,  t h e  c o u r t  d i d  n o t  f a v o u r  f o l l o w  a
n a r r o w  a n d  p e d a n t i c  a p p r o a c h .  T h e  c o u r t
s t a t e d  t h a t  i t  i s  i m p e r a t i v e  t o  t a k e  i n t o
c o n s i d e r a t i o n  t h e  r e c e n t  t r e n d  w h i c h  h a s
e m e r g e d  w i t h  t h e  a d v e n t  o f  i n t e r n e t
t e c h n o l o g y  a n d  a d v a n c e m e n t  o f  i n f o r m a t i o n
t e c h n o l o g y .  
A  p e r s o n  c a n  i n t e r a c t  b u s i n e s s  c o n f e r e n c e
w i t h  a n o t h e r  p e r s o n  w h i l e  s i t t i n g  i n  s o m e
o t h e r  c o u n t r y .  I t  h a s  a l s o  b e c o m e  a  t r e n d  t h a t
t h e  o f f i c e  i s  b e i n g  r u n  b y  C E O s  f r o m  t h e i r
r e s i d e n c e .  I n  a  c a s e  l i k e  t h i s ,  i f  s u c h a n
o f f i c e r  i n d u l g e s  i n  a n  a c t  o f  s e x u a l
h a r a s s m e n t  w i t h  a n  e m p l o y e e ,  s a y ,  h i s
p r i v a t e  s e c r e t a r y ,  i t  w o u l d  n o t  b e  o p e n  f o r
h i m  t o  s a y  t h a t  h e  h a d  n o t  c o m m i t t e d  t h e  a c t
a t  ‘ w o r k p l a c e ’  b u t  a t  h i s  ‘ r e s i d e n c e ’  a n d
g e t a w a y  w i t h  t h e  s a m e .  N o t i n g  t h e  a b o v e ,  t h e
H i g h  C o u r t  o b s e r v e d  t h a t  t h e  f o l l o w i n g
f a c t o r s  w o u l d  h a v e  b e a r i n g  o n  d e t e r m i n i n g
w h e t h e r  t h e  a c t  h a s  o c c u r r e d  i n  t h e
‘ w o r k p l a c e ’ :
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The court observed
that the aim of

formulating the
Vishakha Guidelines
to ensure that sexual

harassment of
working women is
prevented and any

person guilty is dealt
with sternly.

I n  c o n c l u s i o n ,  t h e  D e l h i  H i g h  C o u r t  h e l d  t h a t  t h e  o f f i c i a l  m e s s
w h e r e  t h e  e m p l o y e e  w a s  a l l e g e d  t o  h a v e  b e e n  s e x u a l l y  h a r a s s e d
d e f i n i t e l y  f a l l s  u n d e r  ‘ w o r k p l a c e ’ .



 
c )  M s .  G A Y A T R I  B A L A S W A M Y  v .  I S G  N o v a s o f t  T e c h n o l o g i e s  L t d .  [ 4 ]

U p o n  a n  e m p l o y e e  b e i n g  s u b j e c t e d  t o  a n  i n s t a n c e  o f  s e x u a l
h a r a s s m e n t ,  t h e  e m p l o y e e  w a n t e d  t o  s e e k  r e d r e s s a l  b u t  w a s  f a c e d
w i t h  t h e  r u d e  s h o c k  o f  n o  c o m p l a i n t s  c o m m i t t e e  b e i n g  c o n s t i t u t e d
b y  t h e  c o m p a n y  t o  r e d r e s s  s u c h  c o m p l a i n t .
A c c o r d i n g  t o  t h e  C o u r t ,  h a d  t h e  o r g a n i s a t i o n  c o m p l i e d  w i t h  t h e
V i s h a k h a  G u i d e l i n e s  a n d  s e t  u p  s u c h  a  C o m p l a i n t s  C o m m i t t e e ,  t h e
p r e v e n t a t i v e  b e n e f i t  w o u l d  h a v e  b e e n  t h r e e - f o l d :  

1 .  E n s u r e d  a  p l a c e  w h e r e  w o m e n  e m p l o y e e s  c o u l d  s e e k  r e d r e s s .

2 .  S e n t  a  c l e a r  m e s s a g e  t o  t h e  w o r k p l a c e  t h a t  s u c h  c o m p l a i n t s  
w o u l d  b e  e n q u i r e d  i n t o  b y  a  s p e c i a l l y  d e s i g n a t e d  c o m m i t t e e  w i t h
e x t e r n a l  e x p e r t i s e .

3 .  P r e v e n t e d  a  s e r i e s  o f  l i t i g a t i o n  t h a t  f o l l o w e d .  

A s  t h i s  w a s  n o t  d o n e ,  t h e  M a d r a s  H i g h  C o u r t  a w a r d e d  R s .  1 . 6 8  c r o r e s
i n  d a m a g e s  t o  a n  e m p l o y e e  f o r  t h e  n o n -  c o n s t i t u t i o n  o f  a  C o m p l a i n t s
C o m m i t t e e  b y  t h e  e m p l o y e r ,  a s  p e r  t h e  V i s h a k h a  G u i d e l i n e s  ( a t  t h e
t i m e  o f  t h e  c o m p l a i n t ,  t h e  S e x u a l  H a r a s s m e n t  o f  W o m e n  a t
W o r k p l a c e  A c t  2 0 1 3  h a d  n o t  b e e n  e n a c t e d ) .
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A .  D e f i n i t i o n s
T h e  f o l l o w i n g  d e f i n i t i o n s  u n d e r  t h e  A c t  a r e  e s p e c i a l l y  i m p o r t a n t  f r o m
t h e  p e r s p e c t i v e  o f  a n  e m p l o y e r -

W h o  i s  a n  A g g r i e v e d  W o m a n ?
A n  a g g r i e v e d  w o m a n  i n  r e l a t i o n  t o  a  w o r k p l a c e  i s  a n y  w o m a n  o f  a n y
a g e  w h o  a l l e g e s  t o  h a v e  b e e n  s u b j e c t e d  t o  s e x u a l  h a r a s s m e n t .  

W i t h  r e g a r d s  t o  a  h o u s e ,  a n  a g g r i e v e d  w o m a n  i s  a n y o n e  w h o  i s  e m p l o y e d
a t
t h e  h o u s e .  A  d o m e s t i c  w o r k e r  h a s  b e e n  d e f i n e d  a s  a  w o m a n  w h o  d o e s
h o u s e h o l d  w o r k  i n  a  h o u s e .  T h i s  w o r k  i s  d o n e  f o r  r e m u n e r a t i o n  i n  c a s h  o r
k i n d ,  e i t h e r  d i r e c t l y  o r  t h r o u g h  a n y  a g e n c y  o n  a  t e m p o r a r y ,  p e r m a n e n t ,
p a r t  t i m e  o r  f u l l - t i m e  b a s i s .  [ 6 ]

T h e  w o m a n  d o e s  n o t  n e e d  t o  b e  e m p l o y e d  a t  t h e  w o r k p l a c e .  G i v e n  t h a t  t h e
d e f i n i t i o n  d o e s  n o t  n e c e s s i t a t e  t h e  w o m a n  t o  b e  a n  e m p l o y e e ,  e v e n  a
c u s t o m e r  o r  a  c l i e n t  w h o  m a y  b e  s e x u a l l y  h a r a s s e d  a t  a  w o r k p l a c e  c a n
c l a i m  p r o t e c t i o n  u n d e r  t h e  A c t .  T h e  A c t  i s  n o t  g e n d e r  n e u t r a l  a n d  o n l y
p r o t e c t s  a g g r i e v e d  w o m e n .  
I n  t h e  c a s e  o f  S a u r a b h  K u m a r  M a l l i c k  ( s u p r a ) ,  o n e  o f  t h e  c o n t e n t i o n s
r a i s e d  b y  t h e  p e t i t i o n e r  w a s  t h a t  t h e  c o m p l a i n a n t  w a s  s e n i o r  t o  t h e
r e s p o n d e n t  a n d  t h e r e f o r e  n o  ‘ f a v o u r ’  c o u l d  b e  e x t r a c t e d  b y  t h e
r e s p o n d e n t  f r o m  t h e  c o m p l a i n a n t  a n d  t h u s  t h e  a l l e g e d  a c t  w o u l d  n o t
c o n s t i t u t e  ‘ s e x u a l  h a r a s s m e n t ’ . T h e  D e l h i  H i g h  C o u r t  w h i l e  c o n s i d e r i n g
t h i s  m a t t e r  h e l d  t h i s  a s  ‘ c l e a r l y  m i s c o n c e i v e d ’
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[6] Section 2 (e)

IMPORTANT PROVISIONS
UNDER THE ACT

W h i l e  t h e  A c t  i s  n o t  g e n d e r  n e u t r a l ,  c o m p a n i e s  m a y
c o v e r  a l l  e m p l o y e e s ,  i r r e s p e c t i v e  o f  t h e i r  g e n d e r ,
u n d e r  t h e i r  P o S H  P o l i c i e s .  T h i s  w i l l  e n s u r e
p r o t e c t i o n  o f  a l l  e m p l o y e e s  f r o m  s u c h  i n s t a n c e s .
I r r e s p e c t i v e  o f  t h e  a b o v e ,  a n y  t r a n s - e m p l o y e e  w h o
i d e n t i f i e s  w i t h  f e m a l e  g e n d e r  s h o u l d  b e  c o v e r e d
u n d e r  t h e  P o S H  P o l i c y  o f  a n y  o r g a n i s a t i o n .
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A n  e m p l o y e r  i n  a  p r i v a t e  e n t i t y  i s  a n y  p e r s o n  r e s p o n s i b l e  f o r  t h e
m a n a g e m e n t ,  s u p e r v i s i o n ,  a n d  c o n t r o l  o f  t h e  w o r k p l a c e .  T h e  t e r m
m a n a g e m e n t  w o u l d  b r i n g  w i t h i n  i t s  a m b i t  p e r s o n s  o r  b o a r d  o r
c o m m i t t e e  r e s p o n s i b l e  f o r  f o r m u l a t i o n  a n d  a d m i n i s t r a t i o n  o f  p o l i c e s
f o r  t h e  o r g a n i s a t i o n .  [ 8 ]

A n  e m p l o y e e  i s  a  p e r s o n  w h o
w o r k s  a t  a n y  w o r k p l a c e .  T h i s

c o u l d  b e  f o r  a  r e g u l a r ,
t e m p o r a r y ,  a d  h o c ,  o r  d a i l y

w a g e  b a s i s .  I t  c o u l d  a l s o  b e
d i r e c t l y  o r  t h r o u g h  a n  a g e n t ,
i n c l u d i n g  a  c o n t r a c t o r ,  w i t h .

A n  e m p l o y e e  d o e s  n o t
n e c e s s a r i l y  h a v e  t o  w o r k  f o r

r e m u n e r a t i o n .  [ 7 ]
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Who is an employee?

[7] Section 2(f)
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Who is an employer?

What qualifies as
a 'workplace?'

T h e  A c t  d e p a r t s  f r o m  t h e  d e f i n i t i o n  a d o p t e d  b y  t h e  V i s h a k h a  j u d g m e n t
a n d  a d o p t s  a  m o r e  e x p a n s i v e  d e f i n i t i o n  o f  w o r k p l a c e .  W h i l e  t h e

V i s h a k h a  G u i d e l i n e s  t a l k e d  a b o u t  t h e  t r a d i t i o n a l  o f f i c e  s e t - u p ,
r e c o g n i z i n g  t h e  f a c t  t h a t  s e x u a l  h a r a s s m e n t  m a y  n o t  n e c e s s a r i l y  b e

l i m i t e d  t o  t h e  p r i m a r y  p l a c e  o f  e m p l o y m e n t ,  t h e  A c t  h a s  i n t r o d u c e d  t h e
c o n c e p t  o f  a n  ‘ e x t e n d e d  w o r k p l a c e ’ .  



g o v e r n m e n t  e s t a b l i s h m e n t s ;  
p r i v a t e  s e c t o r  o r g a n i s a t i o n ,  s o c i e t y ,  t r u s t ,  n o n -
g o v e r n m e n t a l  o r g a n i s a t i o n ,  h e a l t h  s e r v i c e s  o r
f i n a n c i a l  a c t i v i t i e s  i n c l u d i n g  p r o d u c t i o n ,  s u p p l y ,
s a l e ,  d i s t r i b u t i o n  o r  s e r v i c e ;
h o s p i t a l s  o r  n u r s i n g  h o m e s
a n y  s p o r t s  i n s t i t u t e ,  s t a d i u m ,  s p o r t s  c o m p l e x  o r
c o m p e t i t i o n  o r  g a m e s  v e n u e ;  
a n y  p l a c e  v i s i t e d  b y  t h e  e m p l o y e e  a r i s i n g  o u t  o f  o r
d u r i n g  t h e  c o u r s e  o f  e m p l o y m e n t  i n c l u d i n g
t r a n s p o r t a t i o n  p r o v i d e d  b y  t h e  e m p l o y e r  f o r
u n d e r t a k i n g  s u c h  j o u r n e y ;  
a n d  a  d w e l l i n g  p l a c e  o r  a  h o u s e  

A n y  e l e c t r o n i c  m e d i u m  u s e d  b y  t h e  e m p l o y e e s  o f  a
c o m p a n y  t o  w o r k  a n d  c o m m u n i c a t e  i n t e r n a l l y  a s
e x t e r n a l l y ,  s u c h  a s  e m a i l s ,  s o c i a l  m e s s a g i n g  s e r v i c e s
e t c  a r e  a l l  c o v e r e d  u n d e r  t h e  d e f i n i t i o n  o f  ‘ w o r k p l a c e . ’
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[9] Section 2 (n)
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The definition of workplace inter alia includes



I n  t h e  c a s e  o f  S a u r a b h  K u m a r  M a l l i c k  ( s u p r a ) ,  o n e  o f  t h e  c o n t e n t i o n s
r a i s e d  b y  t h e  p e t i t i o n e r  w a s  t h a t  t h e  i n c i d e n t  h a p p e n e d  a t  t h e
o f f i c e r s  m e s s /  q u a r t e r s  a n d  n o t  a t  t h e  o f f i c e  a n d  t h e r e f o r e  t h e
i n c i d e n t  d i d  n o t  f a l l  u n d e r  t h e  d e f i n i t i o n  o f  ‘ w o r k p l a c e ’ .

H o w e v e r ,  t h e  D e l h i  H i g h  C o u r t  w h i l e  c o n s i d e r i n g  t h i s  m a t t e r  t h e
C o u r t  o b s e r v e d  t h a t  t h e  f o l l o w i n g  f a c t o r s  w o u l d  h a v e  b e a r i n g  o n
d e t e r m i n i n g  w h e t h e r  t h e  a c t  h a s  o c c u r r e d  i n  t h e  ‘ w o r k p l a c e ’ :

P r o x i m i t y  f r o m  t h e  p l a c e  o f  w o r k ;

C o n t r o l  o f  t h e  m a n a g e m e n t  o v e r  s u c h  a  p l a c e / r e s i d e n c e  w h e r e  t h e
w o r k i n g  w o m a n  i s  r e s i d i n g ;  a n d  s u c h  a  r e s i d e n c e  h a s  t o  b e  a n
e x t e n s i o n  o r  c o n t i g u o u s  p a r t  o f  t h e  w o r k i n g  p l a c e .

I n  c o n c l u s i o n ,  t h e  D e l h i  H i g h  C o u r t  h e l d  t h a t  t h e  o f f i c i a l  m e s s  w h e r e
t h e  e m p l o y e e  w a s  a l l e g e d  t o  h a v e  b e e n  s e x u a l l y  h a r a s s e d  d e f i n i t e l y
f a l l s  u n d e r  ‘ w o r k p l a c e ’ .  F u r t h e r ,  t h i s  w a s  a  l a n d m a r k  j u d g e m e n t
w h e r e  t h e  C o u r t  c o n s i d e r e d  a  w o r k  f r o m  h o m e /  r e s i d e n c e  s i t u a t i o n
a n d  w o r k i n g  o n l i n e  t o  b e  c o v e r e d  u n d e r  t h e  d e f i n i t i o n  o f  ‘ w o r k p l a c e ’ .
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What is ‘sexual harassment’
I t  i s  d e f i n e d  a s  o n e  o r  m o r e  o f  t h e  f o l l o w i n g  u n w e l c o m e  a c t s  o r
b e h a v i o u r .  T h e s e  a c t s  m a y  h a v e  b e e n  c o m m i t t e d  d i r e c t l y  o r  b y
i m p l i c a t i o n .  

T h e y  a r e  -  
( i )  P h y s i c a l  c o n t a c t  a n d  a d v a n c e s
( i i )  A  d e m a n d  o r  r e q u e s t  f o r  s e x u a l  f a v o u r s
( i i i )  M a k i n g  s e x u a l l y  c o l o u r e d  r e m a r k s
( i v )  S h o w i n g  p o r n o g r a p h y  
( v )  A n y  o t h e r  u n w e l c o m e  p h y s i c a l ,  v e r b a l ,  o r  n o n - v e r b a l  c o n d u c t  o f
s e x u a l  n a t u r e ;  [ 1 0 ]  
 
A s  i s  e v i d e n t ,  t h a t  i t  i n c l u d e s  b o t h  d i r e c t  o r  i m p l i e d  s e x u a l  c o n d u c t .
T h i s  m a y  i n v o l v e  p h y s i c a l ,  v e r b a l  o r  e v e n  w r i t t e n  c o n d u c t .  W h a t  i s
n e c e s s a r y  i s  t h a t  t h e  c o n d u c t  i s  u n w a n t e d  a n d  u n w e l c o m e .  
 
T h i s  d e f i n i t i o n  a l s o  r e c o g n i s e s  q u i d  p r o  q u o  s e x u a l  h a r a s s m e n t .  T h i s
e s s e n t i a l l y  m e a n s  ‘ t h i s  f o r  t h a t ’ .  I t  o c c u r s  w h e n  t h e  a c c u s e d  b e i n g  a
p e r s o n  i n  p o w e r ,  p r e s s u r i z e s  t h e  w o m a n  e m p l o y e e  ( u s u a l l y  a
s u b o r d i n a t e )  f o r  s e x u a l  f a v o u r s  i n  e x c h a n g e  f o r  a d v a n c e m e n t  i n  t h e
w o r k p l a c e  o r  t h r e a t  o f  a d v e r s e  e m p l o y m e n t  a c t i o n .  

I n  a d d i t i o n  t o  t h e  i n s t a n c e s  m e n t i o n e d  u n d e r  t h e  d e f i n i t i o n  o f  ‘ s e x u a l
h a r a s s m e n t ’ ,  t h e  f o l l o w i n g  i n s t a n c e s  h a v e  a l s o  b e e n  c o n s t r u e d  t o  b e
s e x u a l  h a r a s s m e n t :
 
( i )  I m p l i e d  o r  e x p l i c i t  p r o m i s e  o f  p r e f e r e n t i a l  t r e a t m e n t  i n  h e r
e m p l o y m e n t ;  o r
( i i )  I m p l i e d  o r  e x p l i c i t  t h r e a t  o f  d e t r i m e n t a l  t r e a t m e n t  i n  h e r
e m p l o y m e n t :  o r
( i i i )  I m p l i e d  o r  e x p l i c i t  t h r e a t  a b o u t  h e r  p r e s e n t  o r  f u t u r e  e m p l o y m e n t
s t a t u s ;  o r
( i v )  I n t e r f e r e n c e  w i t h  h e r  w o r k  o r  c r e a t i n g  a n  i n t i m i d a t i n g  o r
o f f e n s i v e  o r  h o s t i l e  w o r k  e n v i r o n m e n t  f o r  h e r ;  o r
( v )  H u m i l i a t i n g  t r e a t m e n t  l i k e l y  t o  a f f e c t  h e r  h e a l t h  o r  s a f e t y .

[10] Section 2 (o)
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P e s t e r i n g  f o r  d a t e s  o r  r e c e i v i n g  u n w e l c o m e  s e x u a l  s u g g e s t i o n s  o r
i n v i t a t i o n s ,

O f f e r i n g  e m p l o y m e n t  b e n e f i t s  i n  e x c h a n g e  f o r  s e x u a l  f a v o u r s
M a k i n g  s e x u a l  g e s t u r e s ;

D i s p l a y i n g  s e x u a l l y  s u g g e s t i v e  o b j e c t s  o r  p i c t u r e s ,  c a r t o o n s ,
c a l e n d a r s  o r  p o s t e r s ;

M a k i n g  o r  u s i n g  d e r o g a t o r y  c o m m e n t s ,  c o m m e n t s  a b o u t  a  p e r s o n ’ s
b o d y  o r  d r e s s ,  s l u r s ,  e p i t h e t s  o r  s e x u a l l y  s u g g e s t i v e  j o k e s ;
W r i t t e n  c o m m u n i c a t i o n s  o f  a  s e x u a l  n a t u r e  d i s t r i b u t e d  i n  h a r d  c o p y
o r  v i a  c o m p u t e r  n e t w o r k ,  s u g g e s t i v e  o r  o b s c e n e  l e t t e r s ,  n o t e s  o r
i n v i t a t i o n s ;

E x p l i c i t l y  o r  i m p l i c i t l y  s u g g e s t i n g  s e x u a l  f a v o u r s  i n  r e t u r n  f o r
h i r i n g ,  c o m p e n s a t i o n ,  p r o m o t i o n ,  r e t e n t i o n  d e c i s i o n ,  r e l o c a t i o n ,  o r
a l l o c a t i o n  o f  j o b / r e s p o n s i b i l i t y / w o r k ;

Unwanted sexual advances
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PesteringPestering

unwelcome sexualunwelcome sexual
suggestionssuggestions

sexual commentssexual comments

slursslurs

sexual gesturessexual gestures

sexuallysexually
suggestive objectssuggestive objects
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C r i t i c i z i n g ,  i n s u l t i n g ,  b l a m i n g ,  r e p r i m a n d i n g  o r  c o n d e m n i n g  a n
e m p l o y e e  i n  p u b l i c .
E x c l u s i o n  f r o m  g r o u p  a c t i v i t i e s  o r  a s s i g n m e n t s  w i t h o u t  a  v a l i d
r e a s o n .
S t a t e m e n t s  d a m a g i n g  a  p e r s o n ’ s  r e p u t a t i o n  o r  c a r e e r .
R e m o v i n g  a r e a s  o f  r e s p o n s i b i l i t y ,  u n j u s t i f i a b l y .
I n a p p r o p r i a t e l y  g i v i n g  t o o  l i t t l e  o r  t o o  m u c h  w o r k .
C o n s t a n t l y  o v e r r u l i n g  a u t h o r i t y  w i t h o u t  j u s t  c a u s e .
U n j u s t i f i a b l y  m o n i t o r i n g  e v e r y t h i n g  t h a t  i s  d o n e .
S y s t e m a t i c a l l y  i n t e r f e r i n g  w i t h  n o r m a l  w o r k  c o n d i t i o n s ,
s a b o t a g i n g  p l a c e s  o r  i n s t r u m e n t s  o f  w o r k .
A r b i t r a r i l y  t a k i n g  d i s c i p l i n a r y  a c t i o n  a g a i n s t  a n  e m p l o y e e .
C o n t r o l l i n g  t h e  p e r s o n  b y  w i t h h o l d i n g  r e s o u r c e s  ( t i m e ,  b u d g e t ,
a u t o n o m y ,  a n d  t r a i n i n g )  n e c e s s a r y  t o  s u c c e e d .
T h e  a b o v e  c i r c u m s t a n c e s  c a n  b e  c o v e r e d  u n d e r  t h e  a m b i t  o f
‘ s e x u a l  h a r a s s m e n t ’ ,  w h i c h  i s  a  s p e c i e  o f  ‘ s e x - b a s e d
d i s c r i m i n a t i o n ’ ,  i f  t h e y  a r e  d i r e c t e d  a t  a  p e r s o n  s p e c i f i c a l l y
b e c a u s e  o f  t h e i r  g e n d e r .
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sexual gestures

sexual gestures

sexual gestures

sexual gestures

Some examples of behaviour that may indicate
underlying workplace sexual harassment and merit
inquiry:

insultinginsulting

blamingblaming

CriticizingCriticizing

overrulingoverruling
authorityauthority

condemningcondemning

reprimandingreprimanding
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B. Complaint Mechanism
Who deals with the complaints?
Every establishment having 10 or more employees has to constitute an ‘Internal
Committee’ (IC) comprising of the following members:

- Presiding Officer – who is a senior woman employee in the organisation;
- 2 Members – from amongst the employees; and 
- External Member – from an NGO or committed to the cause of women or experienced in
dealing with cases of sexual harassment.

This body is responsible for receiving, investigating and redressing complaints of sexual
harassment.
 
It is pertinent to note that in case a complaint is filed against the ‘employer’ or if an
incident arises in an organisation having less than 10 employees, then such complaint is
received by the ‘Local Committee’ formed by the District Officer.

How does one make complaints of sexual harassment?
An aggrieved woman is required to make a complaint in writing to the IC within 3 months
of the incident or within 3 months of the last incident if the same was a series. 
When the complaint cannot be made in writing, the presiding officer or any member of the
ICC shall assist the woman in making the complaint in writing. 
An IC  may extend the time limit for filing the complaint beyond exceeding three months if
it deems fit.

Furthermore, where the aggrieved woman is unable to make a complaint on account of her
physical or mental incapacity or death, her legal heir can make the complaint.

Conciliation
Before initiating an inquiry, the IC can take steps to settle the matter between the
aggrieved woman and the man she has complained against through conciliation.
Conciliation is a resolution process whereby the parties use a conciliator, who meets with
the parties both separately and together in an attempt to resolve their differences. 
 However, it must be noted that the process cannot be settled with monetary
compensation.

Further, if the process works and if a settlement is arrived at, the IC must record the settlement
arrived at and forwards the same to the employer or the District Officer, as the case may be. The IC is
also supposed to provide a copy of the settlement of to the aggrieved woman and the accused. [11]

[11] Section 26
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Investigation of complaint

Follow principles of natural justice i.e. transparency of submissions, cross examination
and completion of investigation only after all parties including any witnesses have
been heard properly;

Maintain quorum at all times;

Provide interim relief wherever deemed fit; and  Complete the investigation within the
timelines prescribed under the law i.e. within 90 days from the receipt of the
complaint.

In case of failure of conciliation or not opting for it, the IC shall continue with the
investigation as per the procedure prescribed under the Act. Few pointers for an
investigation have been set out below:

    

   PAGE 21I



3) The Industrial Employment (Standing Orders) Act, 1946

The Industrial Employment (Standing Orders) Act, 1946 aims to create uniform standing
orders in respect to workers, factories and working relationships. It ensures that the terms
and conditions of the employment are known to the employee and thus to minimise
exploitation of the workers. The act classifies sexual harassment as misconduct which
might become the grounds of suspension or dismissal.
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OTHER LAWS
GOVERNING THE AREA

4) Educational Institutes

The Sexual Harassment of Women in Higher Education Institution (HEI) is prohibited by
the University Grants Commission (Prevention, Prohibition and Redressal) Act, 1956, along
with POSH. The act applies to all HEIs Campuses which includes all facilities such as
Libraries, Laboratories, Lecture Halls, Residence Halls, Toilets, Hostels, Dining Halls,
Canteens, Parking Area and Parks. The Act also covers within its scope ‘Extended Campus’
such as transportation provided the purpose of commuting to and from the institution, and
locations outside the institutions such as sports meets, cultural fests etc. where the
employee or student of the HEI is participating.

The UGC guidelines mandate the reconstitution of GSCASHs (Gender Sensitization
Committee Against Sexual Harassment) as an Internal Complaint Committee, and the
organisation of orientations and training sessions for the members of ICC. The act also
gives states the Responsibilities of Higher Education Institutions to ensure that their
campuses are safe and inclusive towards Women, and they have a zero-tolerance policy
towards sexual harassment. 

In 2015, the then HRD Minister Smriti Irani released data on 75 sexual harassment cases in
HEIs between April 2014 and March 2015. These figures are from a report received by the
UGC from 84 universities about cases of sexual harassment against women lecturers,
professor and research scholars. This data is unable to lead to a solid conclusion since
nearly 182 Universities failed to provide any data for the research.
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5) Central Civil Services
(Conduct) Rules, 1964

The Central Civil Services (Conduct)
Rules, 1964 were ratified with the
aim to state the rules of conduct for
Government Servants which would
ensure they maintain integrity while
performing their duties. The act
states all activities, which
undertaken by a Government
Servant, will be considered
unbecoming of him.
These rules apply to every person
appointed to a civil service or post
(Including a Civilian in Defence
Services) in connection with the
affairs of the Union, with the
exception of
� Railways Servants as defined in
Section 3 of the Indian Railways Act,
1890
� Member of an All India Service
� Holder of any post in respect of
which the President has, by a
general or special order directed
that the rules shall not apply.
Section 3(C) of the act states rules
towards the prohibition of sexual
harassment of working women. It is
observed that the section defines
the terms “sexual harassment” and
“workplace” similarly to the Sexual
Harassment of Women at the
Workplace Act, 2013.
The rules of regulation of Civil
Servants convicted of Sexual
Harassment of Women at the
workplace are given under the
Central Civil Services
(Classification, Control and Appeal)
Rules, 1965.
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6) Central Civil Services
(Classification, Control and
Appeal) Rules, 1965

As per the provisions to Rule 14 (2)
of CCS Rules, in case of complaints
of sexual harassment, the
Complaints Committee set up in
each Ministry or Department (Under
the Act) for inquiring into such
complaints shall also be deemed to
be the Inquiring authority appointed
by the Disciplinary Authority for
these rules.
The complementary nature of the CCS
in relation to the Act is visible here.
The Complaints Committees are not
only the Investigative and
Disciplinary Authority (Under the Act)
but also the Inquiring Authority as
under Section 14(2) under the CCS. It
is necessary for the ICC in
Government Institutions to clearly
understand their dual role.

7) Hospitals

Hospitals and Nursing homes fall
under the ambit of Act. They are
mandated to follow all guidelines of
the act, to ensure their campuses are
safe for the women working therein.
Abuse of professional position by
improper conduct with patient or by
maintaining an improper
association with a patient will render
disciplinary action as provided
under the Indian Medical Council
Act, 1956 or the Concerned State
Medical Council Act.
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8) Day-Care, Pre-Schools, and Schools

The Ministry of Women and Child Development, in 2012, championed the introduction of
the Protection of Children from Sexual Offences (POCSO) Act, 2012.
The act defines a child as any person below eighteen years age and regards the best
interests and well-being of the child as most important to ensure the healthy, physical,
emotional, intellectual and social development of the child. The act defines different forms
of sexual abuse – penetrative and non-penetrative assault, sexual harassment, and
pornography.

Section 11 of the said act deals with sexual harassment of a child.
The punishment for offenders under this section is given under Section 12 of
the act – 3 years of imprisonment and fine.
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9) Sexual Harassment under the Indian Penal Code

Section 294 of the Indian penal Code lays down the punishment for obscene acts or words
in public. Singing lewd songs directed at women in any public space is considered sexual
harassment under Section 294. Offenders under this section can be jailed up to 3 months,
or fined, or both.

Outraging the modesty of a woman either through words or gestures is an offence. Assault
or use of force on a woman with the intention to disrobe her or compel her to be naked are
punishable with imprisonment for a term ranging from minimum 3 to maximum 7 years. 
 Even abetment of disrobing has been made a punishable offence under this section.
Section 354(C) of the IPC makes voyeurism a punishable offence. Any man who watches,
or captures the image of a woman engaging in a private act in circumstances where she
would usually have the expectation of not being observed; or disseminates such image
without her consent will be punished with imprisonment for a minimum term of one year,
and on subsequent conviction shall entail a minimum imprisonment for three years.
Following someone without their knowledge counts as stalking and is an act of Sexual
harassment as per section 354(D). The perpetrators can face jail time ranging 3-5 years, or
fine, or both. Morphing pictures of a woman and sharing them with an intent to harass and
defame her is a crime as per Section 499 if the IPC. Punishment may include
imprisonment up to 2 years, or fine, or both.

If a woman’s clear refusal to someone’s sexual advances is met by threats to harass her,
either physically or by tainting her reputation or property, it is a crime under Section 503
of the IPC. The perpetrator(s) can face jail time of 2 years, or fine, or both. Uttering any
word or making any gesture intended to insult the modesty of a woman is an offence under
Section 509 of the IPC. It is punishable by imprisonment for 1 year, or fine, or both.

10) Sexual Harassment and the Violation of a Woman’s privacy under the
Information Technology Act, 2000

Section 66 (E) of the Information Technology Act, 2000 states the punishment for violation
of privacy. Anyone intentionally or knowingly, capturing or transmitting the naked or
undergarment clad areas of human anatomy of any person without his or her consent
violates the privacy of that person. Such an offence is punishable with imprisonment up to
3 years or with fine up to 2 Lakh Rupees or with both.
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Provide a safe working environment at the workplace with shall include safety from the
persons coming into contact at the workplace 

Display at any conspicuous place in the workplace, the consequences of sexual
harassments

Display at any conspicuous place in the workplace the order constituting the Internal
Committee.

Organise workshops and awareness programmes at regular intervals for sensitising
the employees POSH and orientation programmes for the members of the Internal
Committee.

Provide necessary facilities to the IC for dealing with the complaint and conducting an
inquiry

Assist in securing the attendance of respondent and witnesses before the IC            

Aid the woman if she so chooses to file a complaint in relation to the offence under the
Indian Penal Code or any other law. 

Treat sexual harassment as a misconduct under the service rules and initiate action for
such misconduct 

monitor the timely submission of reports by the Internal Committee.[13]

Measures to ensure compliance
 
Sexual harassment is fundamentally a social, economic, and cultural issue influenced by
the dynamics of power between genders. It is about deep-rooted biases and power play.
The measures to reduce are it are also myriad.  

As per official data collected by the Ministry of Women and Child Development, registered
cases of sexual harassment at Indian workplaces increased 54% from 371 in 2014 to 570 in
2017.In all, 2,535 such cases were registered over the four years ending July 27, 2018, that
is nearly two cases reported every day, as per government data tabled in the Lok Sabha
(lower house of parliament) on July 27, 2018 and December 15, 2017[12]. statistics such as
these indicate how we are still to go a long way before we completely eradicate this
problem. Till then, we must ensure that every workspace has effective mechanisms to deal
with the issue and mitigate the harm caused.  The following are some measures that can
be deployed to ensure compliance: 

Duties of employer

Employers are supposed to do the following- 

·        
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[12] https://inc42.com/buzz/india-records-14-rise-in-sexual-harassment-cases-at-workplace/
[13] Section 19
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It must consist of a presiding officer who shall be a woman employed at a senior level
at workplace from amongst the employees. If the senior level woman employee is not
available, the presiding officer must be nominated from other offices. If that is also not
possible, the Presiding Officer shall be nominated from any other workplace of the
same employer or other department or organisation.
At least two members must be from amongst employees preferably committed to the
cause of women or who have had experience in social work or have legal knowledge. 
One member from amongst NGO or associations committed to the cause of women or
a person familiar with the issues relating to sexual harassment.
Further, it must be noted that at least one-half of the total Members so nominated shall
be women.

Prevention of Sexual Harassment

Companies need to take active steps to prevent sexual harassment. Companies and
employers need
to ensure that the following behaviour is not perpetuated as it would amount to workplace
harassment. The acts are as follows- 
(i)  Implied or explicit promise of preferential treatment in her employment
(ii) Implied or explicit threat of detrimental treatment in her employment 
(iii) Implied or explicit threat about her present or future employment status
(iv) Interference with her work or creating an intimidating or offensive or hostile work
environment for her
(v) Humiliating treatment likely to affect her health or safety. [14]

Constitute an Internal Committee

Every employer must constitute an IC. If the office has multiple sub-divisions or
administrative units, the IC shall be constituted for all the sub-divisions. The IC is
supposed to consist of the following members. These members are to be nominated by the
employer. The people to be elected are-
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[14] Section 3
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Tenure: The presiding officer and every Member of the IC shall hold office
for not more than three years from the date of their nomination as may be
specified by the employer.
Removal from panel: If the presiding officer or member of the ICC has been
convicted for an offence or is found guilty in any disciplinary proceedings or
if they have a disciplinary proceeding is pending against him or if they have
abused their position as to render his continuance in office prejudicial to the
public interest, such Presiding Officer or Member, as the case may be, shall
be removed from the Committee and the vacancy so created or any casual
vacancy shall be filled by fresh nomination in accordance with the
provisions of this section. [6]

Furthermore, there are other things one must keep in mind with regard to the
functioning of the IC

If the employer fails to constitute an IC they will be punished with fine which
may extend to fifty thousand rupees. [15]Further, is any employer is previously
convicted of an offence under POSH, and if they are convicted of the same
offence, they will be liable to pay twice the punishment and can also be
subjected to cancellation of business licence. 
 
In states such as Telangana and Maharashtra, it is compulsory for an IC to be
registered. While employers in Mumbai were required to register their ICs with
the office of the District Women and Child Development Officer in the
prescribed format, employers in the state of Telangana were required to register
their ICs onthe Sexual Harassment Electronic Box(“T-she box”).
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[15] Section 26
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Transfer the aggrieved woman or the respondent to any other workplace.
Grant leave to the aggrieved woman up to a period of three months.
Grant such other relief to the aggrieved woman a may be prescribed. 
Change reporting lines or departments, wherever feasible.

During the pendency of an inquiry, the IC may recommend the employer to take the
following steps- 

If leave is granted to the aggrieved woman this will be in addition to the leave she would
be otherwise entitled. [16]
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What the employer needs to do
while the IC adjudicates

When the inquiry is completed, the IC has to provide a report of its findings to the
employer within a period of ten days from the date of completion of the inquiry. 
 
If the IC arrives at the conclusion that the allegation against the respondent has not
been proved, it shall recommend to the employer that no action is required to be taken
in the matter. 
However, when the IC arrives at the conclusion that the allegation against the accused
has been proved, it may recommend to the employer, the following things:
 
• To take action as per the recommendations of the IC or treat sexual harassment as a
misconduct in accordance with the provisions of the service rules applicable to the
respondent, if applicable.
• To deduct, from the salary or wages of the respondent such sum as it may consider
appropriate to be paid to the aggrieved woman or to her legal heirs.
• Provide that in case the employer is unable to make such deduction from the salary
of the respondent due to his being absent from duty or cessation of employment it may
direct to the respondent to pay such sum to the aggrieved woman.[17] 

[16] Section 12
[17] Section 13
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Punishment prescribed under the service rules of the organization. 
If the organization does not have service rules, disciplinary action including
written apology, warning, reprimand, censure,withholding of promotion,
withholding of pay rise or increments, terminating the respondent from service,
undergoing a counselling session, or

Deduction of compensation payable to the aggrieved woman from the wages of the
respondent.

If the IC arrives at the conclusion that the allegation is malicious, or that the
woman made the complaint knowing that it was false.
Or the aggrieved woman or any other person making the complaint has produced
any forged or misleading document

The Act prescribes the following punishments that may be imposed for indulging in
anact of sexual harassment:

carrying out community service; 

The Act also envisages payment of compensation to the aggrieved woman. The
compensation payable shall be determined on the basis of the following factors- 

i. The mental trauma, pain, suffering,and emotional distress caused to the
aggrieved employee.
ii. The loss in career opportunity due to the incident of sexual harassment.
iii. Medical expenses incurred by the victim for physical or for any psychiatric
treatment.
iv. The income and status of the alleged perpetrator; and
v. Feasibility of such payment in lump sum orin instalments.
 

Punishment for false or malicious complaint and false evidence-

In the following circumstances the IC may recommend that action must be taken
against the aggrieved women or the person who made the complaint as per the rules
applicable- 

However, a mere inability to substantiate a complaint or provide adequate proof need
not attract action against the aggrieved woman.

Prohibition of publication or making known contents of complaint and inquiry
proceedings- 

The identity and address of the woman aggrieved, or any information related to
conciliation and inquiry proceedings, recommendations of the IC, and the action taken
by the employer  shall not be published, communicated or made known to the public,
press and media in any manner. 
However, information may be disseminated regarding the justice secured to any victim
of sexual harassment. This must be done without disclosing the name, address,
identity, or any other particulars. [18]
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Punishment and Compensation

[18] Section 16
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